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Asset Purchase Agreement 

This Asset Purchase Agreement (this “Agreement”) is entered into and effective as of this 
July _, 2003, by and among W T e  xtron Financial Corporation, a Delaware 
corporation, ~as_succes.sorto_RFCC_apita!Corooration (“S&”), and New Access 
Communications LLC, a Minnesota limited liability company (the “Buyer”). 

W I T N E S S ET E: 

WHEREAS, CCC Globalcom Corporation and Cierra Network Systems, Inc. 
(;‘Companies”) were engaged in the business of providing competitive local exchange, intra and 
interlata, international long distance telephone service, prepaid local and long distance services 
and other telecommunications related services to residential and business customers (the “v); and 

WHEREAS, the Companies or their predecessors are indebted to Seller in  an amount of . .  approximately 
accelerated by Seller; and 

. 11.000.000 and such indebtedness is in default and has been 

WHEREAS, the Seller s k a f l I n ~ e m  foreclose upon the Business assets ofthe 
Companies uffdtreketemtcrrl . ‘ a - l ~ . o C ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ ~ ~ H ~ ~  
consensual basis with the Companies; and 

WHEREAS, the Seller desires to sell, and the Buyer desires to purchase all ofthe assets 
used in connection with or that constitute the Business 
Sc4kpursuant to a private disDosition of collateral under the Uniform C o m n i e r c i a ~  

. .  

NOW, THEREFORE, the parties hereto hereby agree to the above recitations and as 
follows: 



Section 1 

Purchase and Sale of Assets 

1 . I  Purchase and Sale. Subject to all the terms and conditions ofthis Agreement, and 
for the consideration herein stated, on the Closing Date, the Seller agrees to fo rdose  ULJO n. sell, 
convey, assign and transfer to the Buyer by virtue of a mivate disoosition of collateral nursuant 
to Article 9 of the IJn iform Commercial Code ft he "UCC Foreclosure"), and the Buyer agrees to 
purchase and accept from the Seller;~allf?h_eComoani~~'~hts..til!e_and~e~t~inandto the 
assets, properties and rights described below (the "Sale Assets"), with such covenants, 
representations and warranties, agreements and kkm+t%s . . iEdemn,iti,es as are set forth in this 
Agreement, free and clear of all l i e n s , - . L - l W m  and twembfd- , .  &&xi 
wl&wewfany , .  liens or securitv interests subordinate to those of Seller, including specifically 
any tax liens ofany kind. The Sale Assets shall include all ofthe Se-ompmniesl right, title 
and interest in and to: 

@ Mall of the existing residential and business customers of any type or 
kind that constitute the Business ofthe Companies and all contractual or other rights ofthe 
Companies with respect to the Business (including any and all carrier access revenue relating to 
such customers), all of ?u_hichwill be foreclosed upon by Seller pfku4eiIi d e r  to effectuate the 
sale hereunder a of the Closing Date, but specifically excluding any customer deposits or 
prepayments made to the Companies; 

(b) any and all equipment and software nefesMqused to to run the Business 
as ofthe Closing D a t e , + b I . + k 4 + d d x + ~  .-W&w; 

(c) all accounts receivable of any type or kind (whether billed or unhilled and 
whether or not charged off by the Companies) relating to the Business, excluding any negative 
accounts receivable h a l a n c e s + t p  ; and 

& (+-all the names, addresses and other pertinent information for all of 
Companies customer lists, if any, (together with the right to solicit, service and bill said 
customers), customer agreements, customer hilling and collection data and customer billing 
history since inception of each customer account with the Companies or any predecessor to the 
Companies in electronic format, manuals, forms, computer programs, business plans or like data 
relating to the Business or the conduct thereofand relating to the accounts receivable, whether 
existing or created as ofthe date of this Agreement or as ofthe Closing Date4Lt>f:4+ic&l+a+e 
b W * $ ~  -;A 
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' k -e+ .inlrttrs ... i , ~ " f ~ ~ u f f ; ~ ~ 5 r ~ ~ t ~ 1 ~ . ; ~ ~ 1 ~ ~ ~ ~ . ~ ~ ~ .  I I te-iipe+dufi i+T t lie 

The Companies or the Seller shall collect and remit to Buyer weekly any 

. .  *Kc*- 
sale .:\Kecs.-M+uzfted.-tF~ $112 SItrdtt* 4 A d t p  * 
checks, money orders or any other forms of payment with respect to the Sale Assets that are sent 
by the customers in error to the Companies' or the Seller's addresses and deliver them to the 
Buyer by overnight mail to the contact person designated by Buyer for up to a year after the 
Closing Date. 

The parties acknowled_ee that the Sale Assets are subject to fluctuation. hut that the Seller 
shall from the date of execution of this Agreement use its best efforts to require the Companies 
to continue to operate the Business in the normal and ordinary course of the Companies' 
business acting in good faith utilizing the same degree and skill with respect to the Sale Assets as 
is reasonable and customary in the industry from the date of signing of the related Wholesale 
Services Agreement (-between the Companies and the parties to this 
Agreement until the Closing Date in accordance with the terms of this Agreement. 

The Buyer hereby grants the Seller, for a period of one year after the Closing Date, the right to 
access and copy, at reasonable times after reasonable notice, any business records transferred to 
Buyer which the Seller determine is necessary to prepare financial statements, prepare tax returns 
or otherwise support representations to Legal Authority (as defined in Sectionj.2 belowl, or to 
defend against, or participate in, any actual or pending lawsuit or administrative actions against 
Seller or the Companies. 

1.2 Excluded Assets. All assets ofthe Companies not listed in Sections 1.1 or 
otherwise described in this Agreement will not betransferred to Buyer by the Seller pursuant to 
this Agreement (the "Excluded Assets"). 

es. The Buyer is not assuming any liabilities ofthe Companies or 
Seller in this transaction:,yther !ban the_eod-._o_f_the_ompanie. 
constitutinl: the Purchase Price h e r e u h  

Section 2 

Purchase Price 

2.1 Purchase Price 

As full consideration for the Sale Assets the Buyer agrees to pay the sum of Three Million 

$i.OOO.OOO o f t k  Cornwnies' debt obligations to Seller (the "Assumed Debt"),Lmtcmlsand 
~~ ~~ conditions . .~  satisfactory to Sel ! .era?td_Bu~.  

Dollars $3,000,000 (the W f i c ~ 3 P t I r c h a \  ~ e .  sithe s~&!Q4&u9L 



2.2 Allocation of Purchase Price. The Buyer, acting in good faith, within one (1) 
month following the Closing Date, shall allocate the Purchase Price among the Sale Assets in the 
manner it determines and shall report such allocation tothe Seller in writing. 

Section 3 

Revresentations and Warranties of the Buver 

The Buyer represents and warrants to the Seller as follows: 

3.1 Authorization and Enforceabilitv. The Buyer is a Minnesota limited liability 
company, is legally qualified to do business in such jurisdictions as are necessary to conduct its 
business, and has all requisite power and authority (corporate or otherwise) to own, lease and 
operate its properties and to carry on its business as now conducted. The Buyer has taken all 
action necessary to authorize the execution, delivery and performance ofthis Agreement and all 
other agreements and instruments reasonably necessary to complete the transactions 
contemplated by this Agreement and has full power and authority to enter into this Agreement 
and such other agreements and instruments and carry out the terms hereof and thereof on the 
Closing Date. The Buyer has duly executed and delivered this Agreement and this Agreement is 
the valid and binding obligation of the Buyer enforceable in accordance with its terms. 

3.2 Compliance. The execution; delivery and performance of this Agreement by the 
Buyer, the compliance by the Buyer with the provisions of this Agreement and the 
consummation of the transactions contemplated by this Agreement will not conflict with or result 
in the breach of any of the terms or provisions of or constitute a default under: 

(a) 

(b) 

the articles of organization or bylaws of the Buyer; 

any note, indenture, mortgage or deed of trust or loan agreement to which 
the Buyer is a party or by which the Buyer is bound; or 

(cj any material statute or any order, rule or regulation or any decision of any 
federal. state. local or foreim court or rermlatorv authoritv or administrative or arbitrative body. 

I I 

agency or tribunal, or any other governmental body whatsoever (“Legal Authoritv”) applicable 
to the Buyer. 

1.3 Consents. The Buyer has obtained, or shall haveobtained prior to the Closing 
Date, all material consents, authorizations or approvals of any third parties required to be 
obtained in connection with the execution, delivery and performance of this Agreement. The 
Buyer has made, or will have made prior to the Closing Date, all material registrations or filings 
required for the execution and delivery of this Agreement by the Buyer and the consummation of 
the transactions contemplated hereby if any are required. LThe Seller specifically consents to 
this transaction under the terms and conditions of its existing Amended and Restated Loan 
Agreement with the Buyer.- I 

77 



3.4 m. The Seller has no obligation to pay any fees or commissions to any 
broker, tinder, agent or other intermediary in connection with the negotiation or consummation 
of the transactions contemplated hereby as a result of any action or agreement of the Buyer. 

3.5 Legal Proceedines. There are no claims, actions, suits, inquiries, investigations or 
proceedings before any Legal Authority pending or, to the Buyer’s knowledge, threatened 
against the Buyer relating to the transactions contemplated hereby or relating to the Sale Assets. 

Section 4 

Representations and Warranties of the Seller 

The Seller represents and warrants to the Buyer as follows: 

4.1 Authorization and Enforcement. The Seller is duly organized and validly existing 
under the laws of the state of Delaware and has all requisite colporate power and authority to 

amCfewdttswe+tftettcomolete the _UcC Foreclosure with resoectto the Sale A s s e t s + w A e  
&mpa++k. The Seller has full power and authority to perform this Agreement and to execute 
and deliver the documents and instruments contemplated by this Agreement (the ‘‘Seller’s 
Documents”). The Seller has duly executed and delivered this Agreement and will at the Closing 
Date deliver the Seller’s Documents. The Seller’s Documents as delivered at the Closing Date 
will be valid and binding obligations oftlie Seller% enforceable in accordance with their terms. 

. .  . .  w&& . . .  

4.2 Comdiance. The execution, delivery and performance of this Agreement and the 
Seller’s Documents by the Seller, the compliance by the Seller with the provisions ofthis 
Agreement and the Seller’s Documents, and the consummation of the transactions contemplated 
by this Agreement and the Seller’s Documents will not conflict with or result in the breach of 
any of the terms or provisions of or constitute a default under: 

(a) the certificate of incorporation or bylaws of the Seller; 

(b) any note, indenture. mortgage, deed oftrust, loan to which the Seller is a party or by 
which the Seller is bound; or 

(c) any material statute or any order, rule or regulation or any decision of any Legal 
Authority applicable to the Seller. 

4.3 Consents. No consent, authorization or approval of any third-party is required to 
be obtained in connection with the Seller’s execution. delivery and performance of this 
Agreement and the Seller’s Documents. 

4.4 Brokers. The Buyer has no obligation to pay any fees or comn~issions to any 
broker, finder, agent or other intermediary in connection with the negotiation or consurnmation 
of the transactions contemplated hereby as a result of any action or agreement of the Seller. 
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%&No Change in Representations and Warranties. Seller shall represent and 
warrant on the Closing Date that there have been no changes in the representations and 
warranties from the date of this Agreement until the Closing Date that would have a material 
adverse effect upon the transaction. 

I 

Section 5 

Covenants 

5.1  Access to Sale Assets. &+&Seller will use its best efforts to -the Ue!&v. 

r e f e e +  ~ H f - lk t . -Clwq+miCompanies to continue to afford to the Buyer and 
its authorized representatives access to the Companies offices for the purpose of preparing for 
the transfer ofthe Sale Assets on the Closing Date. Seller agrees to use its best efforts to require 
the Companies to cooperate and provide all requested information to Buyer to allow Buyer to 
complete the terms of this Agreement by the Closing Date. 

5.2 Preservation of Sale Assets. 

(a) Except as otherwise required by law or expressly permitted by this 
Agreement, the Seller agrees fkfttieskffKrtftc-aftfc , it will use reasonable efforts to k t s e c c  
that the Companies do not, after the date ofthe Wholesale Agreement and until the Closing Date: 

dispose of, or agree to dispose of, any of the Sale Assets or lease or 
license, or agree so to lease or license, any ofthe Sale Assets and shall take all reasonable actions 
to preserve the value of the Sale Assets; 

(i) 

(ii) ; t l l w i ~ e € ~ a n i ~ : ~ a n c e I ,  fail to maintain in force or change 
any polioy of insurance relating to the Sale Assets or any policy or bond providing substantially 
the same coverage unless such cancellation or change is effective only after the Closing D a t s ;  
&Seller shall u>e.its.best efforts.to.cause the Companies to provide within seven (7) days of 
theexecution of this Agreement a Certificate of Insurance delivered to the Buyer which 
describes all insurance coverage in effect at least until August 4, 2003, or any additional dates for 
which such insurance has been prepaid; 

(iii) a i i td&&qm&&+ waive, release, grant or transfer any rights 
of value or modify or change any existing license, lease, contract or other agreement or 
arrangement affecting the Sale Assets : or 

(iv) ai+m+?h4+amp&e% discontinue any regulatory approval or 

, % l i e t t * l i ?  
other licenses required for the continued operation ofthe Business with respect to the Sale Assets 

-*Closing . . .  . ~~~~~ ~~~~~~~ Date; ~r 
. .  . 1 ,  until the ~ .. 

rert,$;tmu..(ii&w~ - et2 i i y ~ k ~ 4  +ukiiAtrkzCufttpattie+s%y+w-++ith -res- +&&Sa le 
-\ssrtii Of 

,... 
Formatted: Bullets and Numbering ,: .. ~ ~. . . . ... ..... . .. . ~ ~~ . . - . - - 
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w+-- forgive or otherwise compromise 
any of the Sale Assets from the date 
Closing Date. 

-until the 

(b) Except as otherwise required by law or expressly permitted by this 
Agreement, Seller and Buyer shall after the date of execution of the Wholesale Agreement and 
until the Closing Date: 

(i) use reasonable efforts to maintain the value of all of the Sale 
Assets and the related telecommunications customers, consistent with reasonable industry 
practices; and 

(ii) use their best efforts to cause the Companies to operate the 
Business on a going-concern basis and in the ordinary course of their business. 

- 5.3 &&Remedies for Breach bv the Seller. In the event of a violation or breach of 
this Agreement by the Seller, the Buyer may obtain specific enforcement of this Agreement and 
shall have every other damage or other remedy available to it at law or equity. 
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Me- 

5..1=S&No Solicitation. From the execution ofthis Agreement until the earlier ofthe- 
Closing Date or termination ofthis Agreement by the parties and e x w t  a, F may be ELI& 
u n d e r _ t ~ ~ . a e ~ ~ . ~ b ~ ~ ~ o ~ h ~ ~ ~ ~ n ~ ~ ~ m  .Cunlm~.~cia!.~.~de, Seller shal I not disclose or 
otherwise discuss a transaction for the sale ofthe Sale Assets with any other third party. 

I 

Section 6 

Se4en.b 

Indemnification of Buver bv the Seller 

The Seller undertakes the following duties to defend and indemnify the Buyer and other 
parties defined below for the following matters: 

“.l-iI--Tax and Reculatorv Indemnity bv Seller. Seller shall indemnify and hold - 
Buyer and its governors, officers, managers, employees, members, affiliates and agents (the 
“Indemnified Parties”) harmless from and against, and shall pay to the Indemnified Parties 
within ten (10) days after Seller’s receipt ofwritten demand from the Indemnified Parties, any 
and all liabilities, obligations, losses, damages, penalties, costs and expenses of any kind or 
nature that are asserted against the Indemnified Parties or the Sale Assets as a result of any 
excise, sales, payroll, use or other type of tax or reguatory fee of any kind assessed by, unpaid or 
due from the Companies (or their precedessors) whatsoever, solely with resnect to the 
m w i e s ’  Q D W ~ ~ Q U S  nrior to C losing Date  by any federal, state, local or other taxing 
authority, governmental or quasi-governmental authority (“Company Tax Liabilities”). 

Seller shall also defend, indemnify and hold harmless the Indemnified Parties against any 
regulatory claims, liabilities, obligations, losses, damages, charges, fines, penalties or costs and 
expenses of any kind or nature (“Company Regulatory Liab es”) that are asserted against the 
Indemnified Parties or the Sale Assets for the regulatory actions or inactions of the Companies or 
any oftheir subsidiaries with respect to the Sale Assets or this Agreement, bu&tilyy_wiLkrespect 

Agreement. Seller shall also defend, indemnify and hold harmless the Indemnified Parties for all 
Agreement with the Companies relating to actions taken by Buyer under the Wholesale Sewkt%+ 

Company Tax LiabilitiesiuFCknymv~k+l-. 

If Seller does not pay any indemnity amount due under this Agreement, Buyer shall have the 
additional right to set off such amount against any loan due by Buyer under the Buyers term loan 
or revolving loan agreements between the parties after the Indemnified Parties have provided 
Seller Ififteen (1S)L days advance notice of such obligation in writing, and Seller has not paid the 
item presented by the Indemnified Parties. 

I 

to-a~ctionsor. i~a& ri~~~Q.th.~~~a~e_ofexec~~i~Qn.of the Who!esa!e 

. . . .  

I h . 2 G B a n k r u p t c v  Preferential Transfer and Litigation Indemnitv bv Seller. 1 
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If any of the Companies file bankruptcy during the time from the Closing Date of this Agreement 
until one (1) year after the Closing Date, and: (i) any loan amount for the Purchase Price 
advanced to Buyer by Seller is altered, amended or voided by order ofthe bankruptcy court 
pursuant to its bankruptcy court powers or other equitable powers (whether by reason of 
invalidity, fraud, set aside, a determination that the Asset Purchase Agreement or the Seller’s 
voluntary foreclosure is void or voidable as a preference or diversion of assets of the 
Companies), or (ii) Buyer is required to make any payments of amounts that Buyer has collected 
and received relating to collected customer proceeds or accounts receivable proceeds relating to 
the Sale Assets to the Companies’ bankruptcy estate by order of the bankruptcy court, then Seller 
shall defend and indemnify the Indemnified Parties in respect to such modification or voiding of 
the Asset Purchase Agreement or the 
Cotnpi?it.faRtktR(- - ’ ’ i t d - ~ ~ ~ - < e u ~ l - w ~ e s  

+7 r 

-4&Mi+x- .. . .  
1 

& . i X - m ) W ~ ~ * . Y ~  iwP-ttri.kasePric+~i€4he 

stieh<x&e- . ’ UCC Foreclosure. Unon 
reimbursement of Buver bv Se ller for any amounts paid over to the Companies’ estate in 
bankruptcy by Buyer, Buyer shall assign any bankruptcy claim right, title and interest to recover 
such payments from it to the Seller. 

The-%- imd +Mh&j4h e+fiileRtni.liediPatlie&en+m~&sl&+my 

W - i Y e d i t W ~  I&- p -. & a f l i e  +Fwkie. Sale 
a . .  

6.5 ‘-..%Breach of Reoresentations or Warranties or Other Agreements. The f 

Seller shall defend and indemnify the Indemnified Parties against any breach of any of Seller’s 
representations and warranties, convenants, or other agreements under the terms of this 
Agreement. 

I Formatted: Bullets and Nurnbenng 



Conditions to Obligations ofthe Buyer 

The obligations of the Buyer under Sections I and 2 of this Agreement are subject to 
satisfaction, at or prior to the Closing Date, of each of the following conditions, any one or more 
of which may be waived in writing by the Buyer: 

8. I +Representations. Warranties and Covenants. All representations and . 
warranties, covenants and other agreements ofthe Seller made in this Agreement and the Seller's 
Documents shall in all material respects be true and correct on and as of the Closing Date with 
the same force and effect as if made as ofthat date. All ofthe terms, covenants, conditions and 
agreements set forth in this Agreement and the Seller's Documents to be complied with and 
performed by the Seller at or prior to the Closing Date shall in all material respects have been 
complied with or performed thereby. 

I 

k&zatien-sftke 

........ 8.2 L A p o r o v a l s .  All material authorizations, consents and approvals of any ' 

Legal Authority and third parties required to be obtained by Seller in order to permit 
consummation ofthe transactions contemplated by this Agreement by Seller, if any, shall have 
been obtained and be reasonably satisfactory in form and content to the Buyer. 

I 

. 8 3  . . . +Financinq Buyer shall have obtained financing from Seller in an amount . 
acceptable to Buyer to finance this transactionABuyer shall ex~uEa!~%ssumntion aoreqment 
in f ~ u u b s t a n c e  satisfaction to Seller and Buver with w e C  t to the Comoanies'debt b eing 
assumed. 

I 

~. 

8 4 ~ ~ ~~ ~ P C .  __ ~opzemiw~T.erm~Skeet. Seller shall f 

deliver a copy of the %a@efml.usUfe4ypewtmCooo&n Ter.m% between the 
I 

. .  Companies and Seller with respect to the Sale Assets- . .  
- - r p L & + h 6 e k .  .. , . .  

X . i F b - A s s i p n m e n t  Right of Buver to Third Party. Buyer shall retain the right at * 
or before the Closing Date to designate in writing to the Seller that certain ofthe Sale Assets 
shall be assigned to a third party azegtabl:-t:$ellerifthe Buyer has not been able to obtained 
the necessary approvals for transfer of such customer accounts in the relevant jurisdictions on or 
prior to the Closing Date. Under such circumstances and subiect to_aonroval by Sel!<Lthe Seller 
will sign an Asset Purchase Agreement for the assets with the third party and the Seller shall 
deliver to the third party the documents set forth in Section 9.2 on such closing date with respect 
to the third party buyer. 

I 

, ...... ~ ~~~~ . . . . .  ~ ~ . . . .  ~~ 

Formatted: Bullets and Numbering ; 
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8.6&NoncomDetition Agreement. Seller shall g&bsstLeffo!tstocause the 
Companies to deliver a Noncompetition Agreement in the form of the attached Schedule 7.7 to 
the Buyer on the Closing Date. 

- I 

&&aQ 

Conditions to Obligations ofthe Seller 

The obligations of the Seller under Sections I and 2 ofthis Agreement are subject to 
satisfaction, at or prior to the Closing Date, of each ofthe following conditions, any one or more 
of which may be waived in writing by the Seller: 

' A - ~ .  .. +Representations. Warranties and Covenants. All representations and * 

warranties and covenants ofthe Buyer made in this Agreement shall in all material respects be 
true and correct on and as of the Closing Date with the same force and effect as if made on and 
as of that date. All of the terms, covenants, conditions and agreements to be complied with and 
performed by the Buyer on or prior to the Closing Date shall in all material respects have been 
complied with or performed thereby. 

I 

Se'AieA 
Section IO 

Termination 

iQLlp &Right of Parties to Terminate. This Agreement may be terminated: .~ I 
(a) by the Buyer, ifthe Seller shall have breached any of its material 

obligations hereunder or under the Wholesale Agreement or of the Buyer is unable to 
obtain satisfactory consents or approvals to consummate the transaction; or 

(b) by the Seller, ifthe Buyer shall have breached any of its material 
obligations hereunder; or 

! 0.2 9 L E f f e c t  of Termination. If either the Buyer or the Seller terminates this - 
Agreement pursuant to Section 8.1, such party shall promptly give written notice thereofto the 
other party to this Agreement. Any such termination shall be subject to any right of damages or 
specific performance as provided in this Agreement or as otherwise provided by applicable law 
or equity. 

I 

[Formatted: Bullets and Numbering-.; 
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~~~~~ S e c t i d  

Closing Date 

1 I. 1 +@+Time and Place of Closing. The closing of the transactions contemplated by- 
this Agreement (the “Closing Date”) shall take place at the offices of Buyer, 801 Nicollet Mall, 
Suite 350, Minneapolis, Minnesota 55402, unless the parties agree to another location in writing, 
on such date as designated in writing by the Buyer, but not later than November 3,2003 (the 
“Closins Date”). 

I 

I I .2 4SObl ipa t ions  of the Seller at Closing. On the Closing Date, the Seller shall 
deliver or cause to be delivered to the Buyer the following documents and take the other actions 
identified : 

I 

(4 - a  .. foreclosure bill of sale, conveying all of the Sale 
Assets to the Buyer in the form attached as Schedule 9.2(a) hereof; 

(b) ’ ’  t saU&Wrt i t& 

-e#.*- ; all other documents and instruments 
as may be reasonably necessary and required to consummate the transactions contemplated by 
this Agreement approving and authorizing this Agreement and the transactions contemplated 
thereby. 

~ I I ~~ .i -CB-3-Obligations ofthe Buver at Closing. On the Closing Date, the Buyer shall * 

deliver or cause to be delivered the following documents, and take the other actions identified 
below: 

I 

(a) a closing certificate pursuant to which the Buyer represents and warrants 
and covenants to the Seller that the Buyer’s representations and warranties and covenants to the 
Seller are true and correct in all material respects as ofthe Closing Date, and that all covenants 
required by the terms hereof to be performed by the Buyer on or before the Closing Date, to the 
extent not waived by the Seller in writing, have been so performed in all material respects; 

-. 
BAyerwith resDect to the Assumed Debt: and 

(b) an assumotion agreement in form and substance & t a y  to Seller and 

(kc) all other documents and instruments as may be reasonably necessary and 
required to consummate the transactions contemplated by this Agreement. 

14 



SGGtiQr!!? 

Survival 

All representations, warranties, covenants and agreements made in this Agreement or in any 
exhibit, schedu1e;S certificate w e l i v e r e d  in accordance with this Agreement shall 
survive the execution and delivery ofthis Agreement, but only those covenants contained in 
Sections 5 and 6 h e m a l l  survi vebe  yo n d the WIE B ate. 

k 3  

Section I3  

Other Provisions 

~~~~~~~~~~ 

I i. I 4.*Further Assurances. AAer the Closing Date, each of the parties will take . 
such actions and execute and deliver to the other party such further documents, instruments of 
assignment, conveyances and transfers as, in the reasonable opinion of counsel to the requesting 
party, may be necessary (a) to ensure, complete and evidence the full and effective transfer of the 
Sale Assets to the Buyer from the Seller pursuant to this Agreement; (b) to notify all necessary 
LEC's that the ANI'S are to be transferred from the Companies to the Buyer; and (c) to fully and 
completely consummate the transactions and agreements contemplated by this Agreement. 

%Books and Records. On or prior to the Closing Date, the Buyer shall 

I 

~ 13.2 ~ ~~~ 

- 
obtain and maintain all business records, books of account, files, invoices; and other materials 
relating to the Sale Assets of the Companies prior, whether in paper or electronic form. 

I 

I 

I 

7 ~ . . .. %Benefit and Assirmment. This Agreement shall be binding upon and shall - 
inure to the benefit of the parties hereto and their respective permitted successors and assigns. 

. 13.4 %Amendment. Waiver. The provisions of this Agreement may he amended * 
or waived only by an instrument in writing signed by the party against which enforcement of 
such amendment or waiver is sought. Any waiver of any term or condition ofthis Agreement or 
any breach hereof shall not operate as a waiver of any other such term, condition or breach, and 
no failure to enforce any provision hereof shall operate as a waiver of such provision or of any 
other provision hereof. 

&Governing Law. Jurisdiction. THE CONSTRUCTION AND 
PERFORMANCE OF THIS AGREEMENT WILL BE GOVERNED BY THE LAWS OF 
THE STATE OF MINNESOTA. THE DISTRICT COURT FOR HENNEPIN COUNTY, 
MINNESOTA SHALL HAVE EXCLUSIVE JURISDICTION WITH REGARD TO ALL 
MATTERS RELATING TO THE INTERPRETATION AND ENFORCEMENT OF THIS 
AGREEMENT. 

I 

ILLf.. ..%Notices. Any notice, demand or request required or permitted to he given + 

under the provisions of this Agreement (a) shall be in writing; (b) shall he delivered personally, 
including by means of facsimile, overnight express delivery, or mailed by registered or certified 

I 

,~~~ ~~ ~~~~ ~~ 

i Formatted: Bullets and Numbering 
~ ~... ~ ............... 
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mail, postage prepaid and return receipt requested; (c) shall be deemed given on the date of 
personal delivery or on the date set forth on the return receipt; and (d) shall be delivered or 
mailed to the addresses or facsimile numbers set forth below or to such other address as any 
party may from time to time direct in writing in accordance with this section (telephone numbers 
are provided to assist in coordination, but telephone conversations do not constitute notice): 

(i) If to the Buyer: 

Greg Wilmes, President 
New Access Communications LLC 
801 Nicollet Mall, Suite 350 
Minneapolis, MN 55402 
Telephone: (612) 359-0118 
Facsimile: (612) 359-0160 

(ii) If to the Seller: 

Steven &Ke&f&g 
Senior Vice President 
RFC Capital Corporation 
I30 Chestnut Street, Suite 400 
Columbus, Ohio 43215 
(6 14) 229-7979 
Fax (614) 229-7980 

With a copy to: 

Eric Anderson 
Parker, Hudson, R e A w h ,  Dobbs LLP 
1500 Marquis Two Tower 
285 Peachtree Center Avenue NE 
Atlanta, GA 30303 
(404) 420-4331 
Fax (404) 522-8404 
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IN WITNESS WHEREOF, the parties have executed this Asset Purchase Agreement as 
ofthe day and year first written above. 

BUYER: 

NEW ACCESS COMMUNICATIONS LLC 

By: 
Name: 
Title: 

SELLER: 

RFC CAPITAL CORPORATION 

By: 
Name: 
Title: 

17 



SCHEDULES 

Schedule 1.1 

Schedule of Foreclosure Sale Assets Purchased 

See Exhibit A to the Bill of Sale of Seller 



Schedule 7.7 

NONCOMPETITION AGREEMENT OF COMPANlES 

1 .  Nan-Cornvetition. For a period of three (3) years following the Closing Date of the 
sale of the Sale Assets to New Access Communications LLC (New Access) by RFC Capital 
Corporation (RFC) as described in the Asset Purchase Agreement dated July -, 2003 (Asset 
Purchase Agreement), neither CCC Globalcom Corporation, a Nevada corporation, nor Ciera 
Network Systems, Inc, a Texas corporation (Companies), or any of each of their officers, 
directors, employees, agents or successors will directly or indirectly, either as principal, agent, 
employee, employer, stockholder, w-partner or in any other individual or representative capacity 
whatsoever, solicit, call on, take away, divert or assist any person in so soliciting, diverting, 
calling on, or taking away any customers ofNew Access or any of its affiliates, and not seek to 
employ any temporary independent contractors that are being used by New Access from the 
date ofthe Asset Purchase Agreement between New Access and RFC until the Closing Date of 
such Agreement. The covenants contained herein shall be construed and interpreted in any 
judicial proceeding to permit its enforcement to the maximum extent. The Companies agree that 
the restraint imposed is necessary for the reasonable and proper protection ofNew Access and its 
affiliates, and that said restraint is reasonable in terms ofsuhject matter, duration, and geographic 
scope. It is understood by the Companies that New Access would not have entered into the 
Asset Purchase Agreement without this covenant not to compete by the Companies. Without 
intending in any way to limit the remedies available to New Access, the Companies understand 
and agree that damages at law may be an insufficient remedy to New Access if the Companies 
breach this covenant not to compete and that New Access may seek injunctive relief in any court 
of competent jurisdiction to restrain the breach or the threatened breach of or otherwise 
specifically to enforce the covenants contained in this Agreement. The Companies acknowledge 
that they have received valuable consideration for this agreement in the form of debt 
foregiveness by RFC under the terms of the Voluntary Foreclosure Agreement between RFC and 
the Companies. 

2. Miscellaneous. 

(a) Benefit and Assignment. This Agreement shall he binding upon and shall inure to 
the benefit of the parties hereto and their respective permitted successors and assigns. 

(b) Entire Agreement. This Agreement constitutes the entire agreement and 
understanding of the parties with respect to the obligation not to compete by the Companies and 
supersedes any and all prior agreements, arrangements and understandings relating to matters 
provided for in this Agreement. 

(c) Amendment, Waiver. The provisions ofthis Agreement may be amended or 
waived only by an instrument in writing signed by the party against which enforcement of such 
amendment or waiver is sought. Any waiver of any term or condition of this Agreement or any 
breach hereof shall not operate as a waiver of any other such term, condition or breach, and no 
failure to enforce any provision hereof shall operate as a waiver of such provision or of any other 
provision hereof. 
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(d) Governing Law, Jurisdiction. THE CONSTRUCTION AND 
PERFORMANCE OF THIS AGREEMENT WILL BE GOVERNED BY THE LAWS OF 
THE STATE OF MINNESOTA. THE DISTRICT COURT FOR HENNEPIN COUNTY, 
MINNESOTA SHALL HAVE EXCLUSIVE JURISDICTION WITH REGARD TO ALL 
MATTERS RELATING TO THE INTERPRETATION AND ENFORCEMENT OF THIS 
AGREEMENT. 

(e) Notices. Any notice, demand or request required or permitted to be given under 
the provisions ofthis Agreement (i) shall be in writing; (ii) shall be delivered personally, 
including by means of facsimile, overnight express delivery, or mailed by registered or certified 
mail, postage prepaid and retum receipt requested; (iii) shall be deemed given on the date of 
personal delivery or on the date set forth on the return receipt; and (iv)hall be delivered or mailed 
to the addresses or facsimile numbers set forth below or to such other address as any  party may 
from time to time direct in writing in accordance with this section (telephone numbers are 
provided to assist in coordination, but telephone conversations do not constitute notice): 

(iii) If to New Access: 

Greg Wilmes, President 
New Access Communications LLC 
801 Nicollet Mall, Suite 350 
Minneapolis, MN 55402 
Telephone: (612) 359-01 18 
Facsimile: (612) 359-0160 

(iv) If  to the Companies: 

Paul I?it.odaL&& 
President 
CCC Clobalcom Corporation 
1250 Wood Brance Park Drive, 6th Floor 
Houston, Texas 
(614) 229-7979 
Fax (614) 229-7980 

IN WITNESS WHEREOF, the parties have executed this Noncompetition Agreement as 
of the day and year first written above. 

BUYER 

NEW ACCESS COMMUNICATIONS LLC 

By: 
Name: 
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Title: 

COMPANIES: 

CCC GLOBALCOM CORPORATION 

By: 
Name: 
Title: 

CIERA NETWORK SYSTEMS, INC. 

By: 
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Schedule 9.2(a) 

Bill of Sale of Seller. 

P R F C  Capital Corporation, a Delaware corporation, 
(“Seller’:, hereby transjers, sells and assigns all of the accounts receivable and all of tlie Sale 
Assets as defined in tire Asset Purchase Agreement between the Seller and New Access 
Communications LLC (“Buyer’:, as Buyer under thepursuant to the terms of the Assel 
Purchase Agreement between Seller and Buyer effective as of this- day of 

and indemnifies made by tlie Seller with respect to the Sale Assets. A general description of 
the Sale Assets is attached to this Bill of Sale as Exhibit A and includes all of tlre assets set 
forth in the Voluntary Foreclosure Agreement between RFC Capital Corporation and CCC 
Clohalcom Corporation and Ciera Network Systems, Inc.L 

,2003. Such sale i s  subject to al l  of tire representations, warranties, covenanls 

SELLER 

RFC CAPITAL CORPORATION 

By: 

Its: 
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EXHIBIT A 

BILL OF SALE 

LISTING OF ALL SALE ASSETS 

All of the assets of Seller described in Section 1 of this Agreement unless excluded on 
Schedule I.l(b) or in Section 1.2 of this Agreement. 


